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PER CURI AM *

Def endant - Appel | ant Charl es E. Reynol ds appeal s hi s
convictions of, and sentence inposed for, violating (1) 18 U S.C
§ 1001(a) (2), whi ch prohibits “knowingly and wllfully

mak[ing] any materially false, fictitious or fraudul ent

statenent or representation” “inany matter within the jurisdiction
of the Executive, Legislative, or Judicial Branch of the Governnent
of the United States”; and (2) 18 US.C. 8§ 2 for aiding and
abetting false statenents to the federal governnent. Mor e

specifically, Reynolds challenges the sufficiency of the

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



governnent’s evidence for two el enents of the § 1001 of fense, viz.,
whet her the false statenents were nade “in any matter within the
jurisdiction” of the United States Departnent of Housi ng and U ban
Devel opnment (“HUD’), and whether, if so, the fal se statenents were
material. Reynolds al so challenges the sufficiency of the evidence
to sustain the charge of aiding and abetting; and, finally, he
chal | enges his sentence, seeking a re-sentencing in |ight of United

States v. Booker.!?

As the factual prem se underlying the crim nal charges agai nst
Reynolds arose in the context of HUDs “Direct Endorsenent
Program” wunder which HUD agrees in advance to insure | oans
generated by specifically identified and pre-approved participating
| enders, Reynolds contends that even materially fal se statenents
are not within the jurisdiction of HUD until HUD actually insures
a loan that has already been applied for, granted, and funded by
the |l ender. Thus, argues Reynolds, any materially fal se statenents
that he m ght have nmade in connection with each | oan at issue were
made before the | oan ever becane a “matter within the jurisdiction”
of HUD.

Albeit a nice legal argunment skillfully presented by able

counsel for Reynolds, it msses the nmark. In the end we are

! Reynol ds al so chal | enged the sufficiency of the government’s
evi dence that he knowi ngly presented his false statenents to HUD
As presentation is not an elenent of § 1001(a)(2), however —the
statute requires only that the defendant knowingly and willfully
made a fal se statenent in the matter within the jurisdiction of an
executive agency —we do not address this irrelevant chall enge.
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satisfied that statenents of the nature nade by Reynol ds, or aided
and abetted by him during the application and grant process of
| oans under the Direct Endorsenent Program here at issue are nade
in connection with matters within HUD s jurisdiction, even if nade
to the qualified and participating | enders during the pre-approval
and authorization process.? Reynolds’s jurisdictional argunent
therefore fails.

Qur exam nation of the record further satisfies us beyond
cavil that the evidence adduced in support of the conclusion that
Reynolds’s statenents concerning the incone, asset s, and
credi tworthiness of the borrowers under the HUD i nsured nortgages
here at issue was not only sufficient to support the conclusion
that they were matters within the jurisdiction of HUD, but also
that they were material both as to his direct violation of the
statute and to his aiding and abetting.® W therefore affirmeach
of Reynol ds’ s convi cti ons.

We al so decline to reverse and renmand Reynol ds’s case for re-
sentencing on the basis of Booker. The district court expressly

enunci ated an alternative basis for i nposing these sentences, which

2 See, e.qg., United States v. Lutz, 154 F.3d 581, 587 (6th

Cir. 1998); cf. United States v. Ross, 77 F.3d 1525, 1544-45 (7th

Cr. 1996); United States v. Montemayor, 712 F.2d 104, 108-09 (5th
i 1983) .

3 See United States v. Swaim 757 F.2d 1530, 1534 (5th Cir.
1985) (defining as material a statenent that has “a natural
tendency to influence, or [is] capable of affecting or influencing,
a governnent function”).




were correctly calculated under the then-mandatory United States
Sent enci ng GQui delines (the “CGuidelines”). The sentencer announced
that, as a precaution against the possibility that the Cuidelines
mght ultimtely be held to be non-nmandatory (as they eventually
were in Booker), the court would alternatively proceed to exercise
its discretion as though operating under non-nmandatory QGui del i nes,
and it then i nposed precisely the sanme sentence. Therefore, under
Booker and its progeny, including our post-Booker decisions, we
perceive no reason to vacate and remand for resentencing.

AFFI RVED.



